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STATEMENT OF QUESTION PRESENTED 





In the opinion of appellees Rathbone and the Commissioners 
of the District of Columbia, the question presented is: : 

Were not appellee Rathbone, first as Director of the District 
of Columbia Office of Vocational Rehabilitation of the Department of 
Health, Education and Welfare and later as Director of the Department 
of Vocational Rehabilitation of the District of Columbia Govern 
and appellees the Commissioners of the District of Columbia all acting 
in their official capacities as public officers when they allegedly com- 


mitted the acts set forth in the complaint, and are they not, accordingly, 


immune from civil liability for damages? 
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UNITED STATES COURT OF APPEALS | | 
For The District Of Columbia Circuit 


No. 14, 195 


CARMEN FORTIER, Appellant, 
Vv. 


OVETA CULP HOBBY, 
MARY SWITZER, 
THOMAS RATHBONE, 
JOSEPH ELLIS, 
THE COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


| 
BRIEF FOR APPELLEES RATHBONE | 


and | 
THE COMMISSIONERS OF THE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE | 

Without the assistance of counsel, appellant, on July 26, 1955 
filed a complaint in the District Court against Oveta Culp Hobby, then 
Secretary of the Department of Health, Education and Welfare; Mary 
Sweitzer, Director of the Federal Office of Vocational Rehabilitation; 
Thomas Rathbone, Director of the Department of Vocational Rehabili- 


tation of the District of Columbia Government; Joseph Ellis a member 


of the United States Secret Service, detailed to the White House; and 





the Commissioners of the District of Columbia. In her complaint ap- 
pellant sought money damages in the amount of $50,000 and the cor- 
rection of all public records “ * * * which affect her dignity and worth 
and standing as an individual." Although the complaint contains 
general allegations sounding in libel, slander, false arrest and con- 
spiracy, appellant's alleged cause of action is bottomed primarily upon 
the denial of certain vocational rehabilitation services which she claimed 
she was eligible to receive (R. 117-119). 

Appellees Rathbone and the Commissioners of the District of 
Columbia on April 5, 1957 moved for summary judgment, or, in the 
alternative, to dismiss the complaint for failure to state a claim upon 
which relief could be granted (R. 158). An extensive hearing was held 
on the motions (R. 18-116) at which appellant, although represented by 
assigned counsel, was permitted to state personally and at length the 
nature and basis of her alleged cause of action (R. 38-66). On June 28, 
1957 the District'Court, setting forth its reasons in a memorandum 
opinion (R. 231-236), granted summary judgment for appellees Rath- 
bone and the Commissioners of the District of Columbia and dismissed 
the complaint as to them (R. 228-229). In its memorandum opinion, 
the District Court found that these appellees were "unquestionably be- 
yond peradventure” acting within their official capacities when they 


allegedly committed the acts set forth in the complaint, and that they 








were, accordingly, immune from liability (R. 234). 
The Facts 

Appellant's statement of the case is replete with averments and 
allegations dehors the record. Appellees Rathbone and the Com- 
missioners of the District of Columbia believe that the following state- 
ment based upon the pleadings and affidavits before the District Court 
adequately presents the basis of the District Court's action. | 

In April 1954, appellant, after moving to the District of Columbia, 
applied for vocational rehabilitation services from the District of Co- 
lumbia Office of Vocational Rehabilitation, directed by appellee Rath- 
bone, and at that time a sub-agency of the Department of Health, Edu- 
cation and Welfare. Appellant's major disability was reported to be 
ulcerative colitis and a secondary disability of a psychiatric character. 
Appellant requested full maintenance, certain drug prescriptions and 
prolonged medical care which could not be furnished her under the law 
and regulations providing for vocational rehabilitation services. Ap- 
pellant was not interested in preparing herself for any specialized field 
of employment and she refused psychiatric treatment, hospitalization 
for her medical disability, vocational counseling, and vocational train- 
ing, which services were available and were offered appellant (R. 195- 
196). | 

On July 20, 1954 all vocational, medical, paychological, and 


psychiatric data pertaining to appellant were reviewed by the medical 
and psychiatric consultants attached to the Service and it was determin- 
ed that the agency could not, under the provisions of applicable statutes 
and regulations, provide the services which appellant demanded. 
Accordingly, appellant was informed orally that her case was closed 
and on August 10, 1954, at appellant*s request, she was keener notified 
in mates that her case was officially closed (R. 197, 200). 

On various occasions during ily, 1954, appellant ateariged to 


obtain appointments with the President of the United States, with the 


Assistant to the President, and with other members of the White House 
staff, for the purpose of discussing the denial of the vocational rehabili- 
tation services she had sought, and other matters concerning vocational 
rehabilitation. On July 23, 1954 appellant was apprehended by a 
Secret Service agent detailed to the White House, acting pursuant to 

D. C. Code, 1951, § 21-326, and on the same day was committed to 

the District of Columbia General Hospital for mental observation. 

On November 1, 1954, pursuant to Act of Congress, the ad- 
ministration of vocational rehabilitation services for the District of 
Columbia was transferred to the newly created Department of Vocation- 
al. Rehabilitation of the District of Columbia Government and appellee 
Rathbone became its Director (R. 195-196, 198-199). 

Appellees the Commissioners of the District of Columbia, al- 
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+| 


though named as defendants in the caption of the complaint, are not 

| 
mentioned in the body of the complaint and were, apparently, named 
defendants solely on the theory that they were, at the time of the filing 


of the complaint, appellee Rathbone's superiors (R. 117-119). 


SUMMARY OF THE ARGUMENT : 

All acts alleged in the complaint to have been committed by 
appellees Rathbone and the Commissioners of the District of Columbia 
were clearly done in the performance of their official duties as public 
officers and they are, accordingly, immune from civil liability for 
damages for such acts. | 


| 


ARGU MENT 


All acts allegedly committed by appellees : 
Rathbone and the Commissioners of 
the District of Columbia were clearly — 
within their official duties as public | 


Officers and they are, accordingly, im-; 
mune from civil liability. ! 


The District Court, in granting summary judgment for appellees 
Rathbone and the Commissioners of the District of Columbia, held that 


when they allegedly committed the acts complained of by appellant, they 


were publ icers acting in their official capacities and that, accord- 
ingly, they were immune from civil liability for damages. The com- 


plaint did not allege nor did the lengthy hearing develop any fact or cir- 


| 


cumstance tending to establish that these appellees at any time and in 
any manner acted otherwise than in the performance of their official 
duties. | 

This being so, the judgment granted these appellees was un- 
questionably correct. The law is clear and well settled that govern- 
ment officials, when acting within the scope of their official duties, are 


absolutely immune from civil liability for damages, and this is so even 
Ln 


when such officials are alleged to have acted maliciously. Spalding 

v. Vilas, 1896, 161 U. S. 483; Laughlin v. Rosenman, 1947, 82U. S. 
App. D. C. 164, 163 F. 24.838; Laughlin v. Garnett, 1943, 78 U. S. 
App. D. C. 194, 138 F. 2d 931, cert. den. 322 U. S. 738; Jones v. 
Kennedy, 1941, 73 App. D. C. 292, 121 F. 2d 40, cert. den. 314 U. S. 
665; Glass v. Ickes, 1940, 73 App. D. C. 3, 117 F. 2d 273, cert. den. 
311 U. S. 718; Cooper v. O'Connor, 1938, 69 App. D. C. 100, 99 F. 
2d 135, 118 A.L.R. 1440, cert. den. 305 U. S. 643; Taylor v. Glotfelty, 
6 Cir., 1952, 201 F. 2d 51; Yaselli v. Goff, 2 Cir., 1926, 12.F. 2d 
396, aff. 275 U. S. 503. 

Appellant apparently recognizes this rule of immunity but argues 
that it is not here applicable because these appellees were allegedly 
sued in their personal,~rather than their official, capacities. The 
mere allegation ina comptaint that public officers are sued in their 


personal capacities does not, however, render inoperative the rule of 





a 





immunity of public officers from civil liability. Laughlin v. nowenman, 
_ Appellant argues, also, that the rule of immunity is not here 
applicable because she alleged a conspiracy among the vasSovie! appellees. 


But in Cooper v. O'Connor, supra, this Court said (69 App. D. C. at 





page 107): : 


"The question next arises whether appellant 
can maintain his action against appellees by 
joining them and alleging that they engaged in a 


conspiracy. Accusing appellees jointly, or by 
way of a count in conspiracy, gives appellant's 
case no more e than e ha ed 
agatmst eat AppelIse singly. The reason for 
the rule of immunity applies equally in one case 
as in the other. * * *" 
CONCLUSION | 
Upon the foregoing, it is respectfully submitted that the judgment 


granted appellees Rathbone and the Commissioners of the District of Co- 





lumbia is unquestionably correct and should, accordingly, be affirmed. 
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No. 14,195 
QUESTIONS PRESENTED 


In the opinion of appellees Hobby, Switzer, and Ellis, the 
following questions are presented: 


1. Whether appellant stated a cause of action or pre- 
sented to the trial court any grounds upon which relief 
should be granted as to appellees Hobby, Switzer, and Ellis? 

2. Assuming, arguendo, appellant did allege a cause of 
action in tort, whether appellees, Hobby, Switzer, and Ellis 
are immune from civil liability? 

3. Whether relief can be had against appellees Hobby, 
Switzer, and Ellis in respect to torts which were not alleged 
to have been personally perpetrated by appellees Hobby, 
Switzer, and Ellis, but alleged to have been perpetrated 
only by their subordinates; and, in respect to alteration of 
public records over which they have neither custody or 
control? 











I. Appellant Failed to Allege Any Tortious Actions By Ap- 
pellees Hobby, Switzer, and Elis, and Failed To Present 

To The Lower Court Any Issue Of Fact As To The 
Occurrence Of Any Tortious Actions ................ 

IL Any Actions By Appellees Hobby, Switzer, and Ellis 
Enxncompassed By Appellant’s Case Were Actions Within 

Their Oficial Duties Regarding Which They Are Immune 
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IIL. No Relief Is Available Against Appellees Hobby, Switzer, 
Or Ellis In Respect To Alleged Tortwous Conduct By 


TABLE OF CASES 


Adams v. H.O.L.C., 107 F.2d 139 (8th Cir. 1939)................ 
Bell v. Hodd, 71 F.Supp. 813 (D.C.Cal. 1947) .................. 
Carson v. Behlen, 136 F.Supp. 222 (D.C.RIL. 1955).............. 
Cooper v. O’Connor, 71 App.D.C. 6, 107 F.2d 207 (1939), cert. 
denned: G0 BCe OES so xcecncgsucsmamnses innaenceun ss cqokee « 
DeArnaud v. Ainsworth, 24 App.D.C. 167, 5 LRA. (N.S.) 163 
(1904), appeal dismissed 199 U.S. 616 (1905)................. 
DeBusk v. Harvin, 212 F.2d 143 (5th Cir. 1954) .................. 
Dunn v. Estes, 117 F.Supp. 146 (D.C.Mass. 1953) ................ 
Gibson v. Reynolds, 77 F.Supp. 629 (D.C.Ark. 1948), affirmed 
172 F.2d (8th Cir. 1949), cert. denied, 337 U.S. 925 (1949)..... 
Glass v. Ickes, 73 App.D.C. 3, 117 F.2d 273 (1940), cert. denied, 
EE es Te Ds sear yd cronines so kmmececs Seat emess s 
Gregoire v. Biddle, et al., 117 F.2d 579 (2d Cir. 1949), cert. de- 
SAC ere An I cay cenanttin ap vaeeneenny Sia S emanniapeina ag meleiots 
Jones v. Kennedy, 73 App.D.C. 292, 121 F.2d 40 (1941), cert. 
mamed, Sie TS. COs CISELY ooo iss ceeds ikddcea8e i9sbaseuens 
Keppleman v. Upton, 84 F.Supp. 478 (D.C.Cal. 1949) ............ 
Loughlin v. Rosenman, 82 U.S.App.D.C. 164, 163 F. 2d 838 
BRD Grsteci caer tearyhe acs camels lea banter ne SL GO Re aR € 
Love v. Snyder, 184 F.2d 840 (6th Cir. 1950)... 22... ......0..0.. 
Papagianakis v. The Samos, 186 F.2d 257 (4th Cir. 1950), cert 
onsen, Det TS. SA, CORE ccs i xx eens 4a egress $45 seckebes 
Simpson Bros. v. District of Columbdia, 85 U.S.App.D.C. 275, 179 
F.2d 430 (1949), cert. denied 70 S.Ct. 350 (1950).............. 
Spalding v. Vilas, 161 U.S. 483 (1896)... 2.0.22. eee 


(mz) 


ann nn mmm 





Cases—Continued 

Taylor v. Glotfelty, 201 F.2d 51 (6th Cir. 1952) 

Waterman v. Nelson, 177 F.2d 965 (2d Cir. 1949) 

Yaselis v. Goff, 12 F.2d 396 (2d Cir. 1926), affirmed 275 U.S. 303 





Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,195 


CaRMEN FORTIER, APPELLANT, 


v. 
Mars. Oveta Cuup Hossy, er aL, APPELLEES. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR HOBBY, SWITZER, AND ELLIS, APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The United States Attorney appears on behalf of the 
following three of the seven appellees herein: Mrs. Oveta 
Culp Hobby, Secretary, Department of Health, Education 
and Welfare; Miss Mary Switzer, Director, Federal Office 
of Vocational Rehabilitation; and, Joseph Ellis, United 
States Secret Service. The remaining appellees are repre- 
sented by the Corporation Counsel for the District of 
Columbia. 

In her complaint, appellant sought money damages in the 
amount of $50,000.00 and the correction of certain public 
records for reasons alleged to the effect that appellees con- 
spired to improperly deny her certain vocational rehabili- 
tion services and libeled and slandered her and subjected 
her to false arrest. (R. 117-119.) 

A motion to dismiss or, in the alternative for summary 


(1): 
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judgment, on behalf of appellees Hobby, Switzer, and Ellis, 
was filed on April 23, 1957 (R. 169). Summary judgment 
was granted on June 28, 1957 on the basis of a memorandum 
decision by the lower court wherein it was found that the 
appellees were acting within their official capacities and 
were, therefore, immune from liability for the alleged acts 
(B. 230-7). The Court issued an order accordingly on June 
&, 1957 holding that no genuine issue of material fact existed 
and that appellees were entitled to judgment as a matter 
of law and dismissing appellant’s complaint (R. 228-9). It 
is this order from which appellant appeals. 


THE FACTS 


Pages 1 through 33 of appellant’s brief contain a narra- 
tive of facts. which, with rare exceptions, have no perti- 
nence to any legal issue and, further, have no support in 
the record of the proceedings below. A few of the statements 
therein are supported by citations to the record but these 
citations refer only to generalized unsupported and un- 
sworn allegation made by appellant during the course of 
argument below. Accordingly, in lieu of a counterstatement 
to appellant’s Statement of the Case, there follows appel- 
lees’ Statement of the Case based upon the pleadings and 
affidavits before the lower court and presently in the record 
before this Court. 

In 1954, appellee Hobby was Secretary of Health, Educa- 
tion and Welfare, appellee Switzer was Director of the 
Federal Office of Vocational Rehabilitation, and appellee 
Ellis was Special Agent in Charge of a unit of the White 
House Secret Service Detail. The District of Columbia. 
Office of Vocational Rehabilitation Services, directed by 
appellee Rathbone, was until November 1, 1954, a subordi- 
nate unit of appellee Switzer’s Office, which in turn was 
part of the Department of Health, Education and Welfare. 
Members of the Secret Service detail charged by appellant. 
with improper conduct but not parties to this action, were 
subordinates of appellee Ellis. (R. 171-6.) 

In the spring of 1954, after moving to the District of 
Columbia, appellant applied for vocational rehabilitation 
services from appellee Rathbone’s office, which, as stated, 
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was then a sub-agency of the Department of Health, Edu- 
cation, and Welfare. After exhaustive diagnostic studies, 
including psychiatric and psychological examinations, it 
was decided that the appellant was ineligible for vocational 
rehabilitation services and her application was denied 
(R. pp. 171-3). 

Effective November 1, 1954 the administration of voca- 
tional rehabilitation services for the District of Columbia 
was transferred as the result of an Act of Congress to 
the municipal government of the District of Columbia. 
68 Stat. 652. Thereafter, the appellant’s request for voca- 
tional rehabilitation services and her appeal of the initial 
denial were not within the jurisdiction of the Department 
of Health, Education, and Welfare or appellees Hobby or 
Switzer. (R. 171-3.) | 

On July 15, 1954, appellant wrote to the Assistant to the 
President of the United States requesting an appointment 
to discuss her case regarding vocational rehabilitation. 
On July 17, 1954, appellant wrote to the President re- 
questing a conference with him before he acted on any 
legislation regarding vocational rehabilitation. On July 
20, 1954, appellant made several phone calls to the office of 
the appointment secretary to the President at the White 
House, requesting an appointment with the President. On 
July 21, 1954, the appellant made four telephone calls to 
the White House, which were ultimately received by a 
Secret Service agent stationed at the White House, In 
the telephone conversations appellant requested an ap- 
pointment with the President and when the a was 
denied she was abusive and profane. 

In one of these calls she misrepresented horself to be 
@ woman who is known to be a friend of members of the 
President’s family. The Secret Service agent who received 
the call recognized her voice. In that telephone conver- 
sation an appointment was made for her to come to a 
White House office at 10:30 a.m., July 22, 1954. She kept 
that appointment and was received by a Secret Service 
agent who, after listening to her complaints regarding 
various officials and agencies, advised her that it would 
not be possible for her to see the President, that the infor- 
mation submitted would be given to appropriate authorities 
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in the White House, and that it would be useless for her 
to-persist in calling or attempting to see the President. 
She responded that she would not contact the White House 
again. On July 23, 1954, the appellant.again made a tele- 
phone call to the White House. (R. 1746.) 

On July 20 and 23, 1954, appellant contacted officials of 
the Department of Health, Education, and Welfare and 
demanded an appointment with appellee Hobby, then Sec- 
retary of that Department. When refused an appointment 
appellant became abusive and profane. (R. 1746.) 

On July 23, 1954 at approximately 1:30 p.m., the appellant 
approached the northwest gate of the White House and 
demanded to see the President. The Secret Service agent 
who had interviewed her the day before, acting pursuant to 
the District of Columbia Code, Section 326, Title 21, ap- 
prehended and detained her and caused her to be committed 
that day to the District of Columbia General Hospital for 
mental observation. (R. 1746.) 


SUMMARY OF ARGUMENT 


Appellant failed to allege any tortious actions by ap- 
pellees Hobby, Switzer, and Ellis, and failed to present 
to the lower court any issue of fact as to the occurrence of 
any tortious actions. In addition, any actions by appellees 
Hobby, Switzer, and Ellis encompassed by appellant’s case 
were actions within their official duties regarding which 
they are immune from civil liability. No relief is available 
against appellees Hobby, Switzer, or Ellis in respect to 
alleged tortious conduct by their subordinates or in respect 
to the correction of public records. 


ARGUMENT 
I 


Appellant Failed to Allege Any Tortious Actions by Appellees 
Hobby, Switzer, and Ellis, and Failed to Present to the 
Lower Court Any Issue of Fact as to the Occurrence of Any 
Tortious Actions 


Appellant has claimed the following tortious actions: 
libel, slander, conspiracy, and false arrest. 








) 


Appellees Hobby, Switzer, and Ellis were named in the 
caption of the complaint in the lower court as defendants. 
However, nowhere in the body of the complaint did their 
names appear and there were no allegations as to whether 
or how these appellees participated in the alleged ac- 
tivities so as to involve them in the wrongs of which the 
appellant complained. None of the three court-appointed 
attorneys who represented appellant at different times in 
the court below uttered new allegations in respect to said 
appellees, or submitted affidavits containing charges against 
them, or otherwise indicated in any fashion that appellees 
may have committed any specific wrongs against appellant. 

Accordingly, appellees were entitled to summary judg- 
ment and a dismissal of the complaint for failure to present 
to the court any grounds upon which any relief could be 
granted. 

Furthermore, even if appellant had successfully raised 
issues of wrongful actions against her by appellees Hobby, 
Switzer, and Ellis, it would have been necessary to a valid 
cause of action for appellant to have alleged that such 
actions involved a transcending of appellees’ official au- 
thority. Cooper v. O’Comnor, 71 App. D.C. 6, 107 F. 2d 207, 
210 (1939), cert. denied 60 S. Ct. 263. This was not done. 
In fact, it is quite apparent from appellant’s oral argument 
below, as well as her brief before this Court, that the 
generalized statements of the wrongs done appellant relate 
to actions which could have been performed by said ap- 
pellees only in their official capacities. Here again, appel- 
lees were entitled to a summary judgment and a dismissal 
of the complaint. 

Attached to appellees’ motion for summary judgment 
were affidavits by appellees Switzer and Ellis. Appellee 
Switzer stated in her affidavit that she did not participate 
in any of the matters alleged by appellant and that her 
actions in respect to appellant consisted of reviewing an 
administrative action by a subordinate after appellant had 
claimed the decision was unfair with the consequence that 
appellee Switzer found the charge of unfairness to be 
unfounded. (R. 171-3.) 
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Appellee Ellis stated in his affidavit that he had never 
seen appellant and had not participated in any of the 
matters alleged in her complaint. (R. 1746.) 

Neither appellant nor any of her court-appointed attor- 
neys controverted these affidavits. And during oral argu- 
ment below, speaking on her behalf with leave of court 
after her counsel had completed his argument, appellant 
failed to specify in what manner appellees had wronged 
her. The lower court several times requested specificity. 
None was forthcoming. Nor could appellant advise the 
court of any issues of fact remaining as to which she might 
offer testimony. (R. 55-83.) 

The oral argument was before the Honorable John D. 
Martin, United States Circuit Judge, sitting by designation. 
The thoroughness with which the distinguished judge in- 
quired into the possibities of a genuine issue of material 
fact in this case is reflected by the lower court’s order of 
August 23, 1957 (BR. 283-5). The cited order, denying 
several motions by appellant for rehearing, stated in part 
as follows: | 


‘‘A full open-court hearing lasting more than three 
hours was heretofore accorded plaintiff on June 26, 
1957, at which time she was represented by able counsel 
and was given a full opportunity to state personally, 
in an informal manner, any and all complaints which 
she had made concerning the numerous officials against 
whom she had instituted civil actions. She was treated 
courteously and considerately and her complaints were 
given proper and considerate attention. 


‘‘In her numerous actions and highly unusual pro- 
cedure, the plaintiff has evinced a reckless attitude in 
suing various Government officials for actions within 
the scope of their official duty and authority. There 
should be a finality to her continued consumption of 
the time of the United States Court, in passing upon 
mere renewals of her irresponsible charges.’’ [Em- 
phasis supplied] 
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Appellees submit that it is abundantly. clear from the 
record that appellees have in no way wronged appellant 
and that appellant has not and cannot state a cause of 
action against them. Clearly, appellees were entitled to 
summary judgment and dismissal of the complaint. Simp- 
son Bros. v. District of Columbia, 85 U.S. App.D.C. 275, 
170 F.2d 430 (1949), cert. den. 70 S. Ct. 350 (1950). 


I 


Any Actions by Appellees Hobby, Switzer, and Eflis Encom- 
passed by Appellant’s Case Were Actions Within Their Offi- 
cial Duties Regarding Which They Are Immune from Civil 
Liabilit ; 

The lower court in its memorandum decision found that 
the appellees were acting within their official capacities in 
respect to the many matters raised by appellant in this case 
(R. 230-7). The affidavits by appellees Switzer and Ellis 
establish that the indirect connection which appellees 
may have had with appellant’s problems involved only 
oficial performance of their respective duties. There is no 
evidence to the contrary and appellant’s narrative of the 
facts and argument confirm this fact. 

This being so, the jadgment granted appellees was proper 
even if, arguendo, appellant had successfully stated a cause 
of action in the nature of tort. Government officials have an 
absolute immunity from lability for acts involving their 
official duties; and this is so even when such officials act 
maliciously. Gregiore v. Biddle, et al, 177 F.2d 579 (2d Cir. 
1949), cert. dented, 339 U.S. 949. No malice exists in this 
case, however. The immunity is grounded upon principles 
of public policy and is firmly established. Spalding v. Vilas, 
161 U.S. 483 (1896) ; Laughlin v. Rosenman, 82 U.S. App. 
D.C. 164, 163 F. 2d 838 (1947); Jones v. Kennedy, 73 App. 
D.C. 292, 121 F.2d 40 (1941), cert. dented, 314 U.S. 665 
(1941) ; Glass v. Ickes, 73 App.D.C. 3, 117 F.2d 273 (1940) ; 
cert. dented, 311 U.S. 718 (1941); DeArnaud v. Ainsworth, 
24 App.D.C. 167, 5 L.R.A. (N.S.) 163 (1904), appeal dis- 
missed 199 U.S. 616 (1905) ; DeBusk v. Harvin, 212 F.2d 143 
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(5th Cir. 1954); Taylor v. Glotfelty, 201 F.2d 51(6th Cir. 
1952); Papagianakis v. The Samos, 186 F.2d 257 (4th Cir. 
1950), cert. dented, 341 U.S. 921 (1951) ; Love v. Snyder, 184 
F.2d 840 (6th Cir. 1950); Waterman v. Nelson, 177 F.2d 
965 (2d Cir. 1949); Adams v. H.O.L.C., 107 F.2d 139 (8th 
Cir. 1939); Yassells v. Goff, 12 F.2d 396 (2d Cir 1926); 
affirmed 275 U.S. 503 (1927) ; Carson v. Behlen, 136 F. Sapp. 
222 (D.C.B.L 1955) ; Dunn v. Estes, 117 F. Supp. 146 (D.C. 
Mass. 1953) ; Keppleman v. Upsion, 84 F. Supp. 478 (D.C. 
Cal 1949); Gebson v. Reynolds, 77 F. Supp. 629 (D.C. Ark. 
1948) ; affirmed 172 F.2d 95 (8th Cir. 1949), cert. denied, 337 
US. 925 (1949); Bell v. Hodd, 71 F. Supp. 813 (D.C. Cal. 
1947). 
It 


No Relief Is Available Against Appellees Hobby, Switzer, or 
Ellis in Respect to Alleged Tortious Conduct by Their Sub- 
ordinates or in Respect to the Correction of Public Records 
The alleged false arrest was made by subordinates of 

appellee Ellis. The alleged tortious conduct of appellee 
Rathbone occurred in part while he was a subordinate of 
appellees Hobby and Switzer. However, tort liability is 
personal and it is elemental that appellees Hobby, Switzer, 
and Ellis are not required to answer in civil damages for 
alleged wrongs of their subordinates in which they did not 
participate. In this respect, no cause of action existed in 
respect to said appellees and they were entitled to a dis- 
missal of the complaint. 

Appellant seeks correction of certain public records lo- 
eated in the vocational rehabilitation files of the States of 
Vermont and the District of Columbia. Such files are not 
in the custody or control of appellees Hobby, Switzer, or 
Ellis, and therefore, in this respect, no relief can be had 
against said appellees. 

Appellee Hobby has not held office for more than six 
months and, therefore, any action directed against said 
appellee ex officio for correction of records, etc. has abated 
pursuant to Rule 25(d) of the Federal Rules of Civil 
Procedure. 
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CONCLUSION 


| Wherefore, it is respectfully submitted the judement of 3 
the District Court be affirmed. 3 


Oxtvrr Gascx, | ; 
United States Attorney. 


Cann W. BELcHEs, 
Tomas H. McGran, 
Assistant United States Attorneys. 
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